CITY OF SUBIACO

LOCAL PLANNING POLICY 7.5

Planning Compliance

ADMINISTRATIVE

Version Date Comment

1.0 17 December 2013 Adoption

2.0 28 February 2017 Reviewed

3.0 20 July 2021 Reviewed

4.0 21 April 2026 Reviewed
AUTHORITY

e Planning and Development Act 2005 (PD Act)

¢ Planning and Development (Local Planning Schemes) Regulations 2015 (LPS
Regulations)

¢ Planning and Development Regulations 2009 (PD Regulations)

o City of Subiaco Local Planning Scheme No. 5 (Scheme)

¢ Residential Design Codes Volume 1 and Volume 2 2024 (R-Codes)

STATUTORY BACKGROUND
This local planning policy (the Policy) is made pursuant to Schedule 2, Part 2, Division
2 of the LPS Regulations relating to local planning policies.

The PD Act is the head of power requiring development approval under a planning
scheme. The Scheme sets out when development approval is required and the
requirements for assessing applications. The City of Subiaco is the Responsible
Authority for enforcement and observance of the Scheme.

Part 13 of the PD Act and Schedule 2, Part 10 of the LPS Regulations include
enforcement and legal proceedings provisions for the City as a Responsible Authority.

This Policy applies in conjunction with the Scheme, the R-Codes and any other relevant
local planning policies and planning documents.

PURPOSE
This Policy provides a general framework for planning compliance matters for the City.

This Policy does not:
e Consider building compliance matters under the Building Act 2011. Nothing in
this policy should be taken to prevent the Council from commencing legal action
at any time with regard to matters dealt with under the Building Act 2011.
e Prevent compliance action from being undertaken by the City concurrently with
any action undertaken by the Heritage Council under Part 4 of the Heritage Act
2018 in relation to places on the State Register of Heritage Places.

Individual planning compliance issues may require specific compliance action which



cannot be prescribed by this policy and nothing in this policy should be taken to prevent
the City from implementing a planning compliance approach which is not in direct
compliance with the processes identified by this policy.

APPLICATION
This Policy applies to all Development in the Scheme area.

POLICY

1.0 Objectives

(@) To ensure that development complies with the Scheme, PD Act and
conditions of development approval as applicable to specific compliance
matters.

(b) To ensure a consistent and efficient approach in the undertaking of
compliance action.

(c) To ensure that the City’s process allows discretion and flexibility to assess
and respond to planning compliance matters on a case-by-case basis.

2.0 Definitions
(a) The following terms are defined for the purpose of this Policy:

Compliance action: means action undertaken by the City in relation to a
compliance matter, and may include issue of a written
notice, Direction Notice and/or PIN, and
commencement of prosecution.

Compliance means an alleged non-compliance with a condition of
matter: development  approval, alleged unauthorised
development or other breach of the Scheme.

Development: as defined by the Planning and Development Act 2005.

Direction Notice: means a Direction Notice issued under section 214 of
the Planning and Development Act 2005.

LPS Regulations: means the Planning and Development (Local Planning
Schemes) Regulations 2015.

Offender: means a person(s) who is the subject of a compliance
matter, and has not complied with a condition of
development approval or has undertaken alleged
unauthorised development.

PIN: means Planning Infringement Notice issued under
section 228 of the Planning and Development Act
2005.

PD Act: means the Planning and Development Act 2005.

PD Regulations: means the Planning and Development Regulations
20009.



3.0

4.0

Responsible as defined by the Planning and Development Act 2005.
Authority:

Scheme: means City of Subiaco Local Planning Scheme No. 5.

Written notice: means the issue of correspondence by the City to an
offender in relation to a compliance matter.

(b) All other terms, words and expressions used in this policy have the same
meaning as they have in the Scheme or relevant planning framework.

Jurisdiction

3.1 After becoming aware of a compliance matter, the City will consider whether
it has jurisdiction to proceed with planning compliance, including if the
complaint is within a Scheme area or if the City has the legal authority to
undertake compliance given the nature of the matter.

3.2 Where the City does not have jurisdiction, reasonable endeavours will be
made to refer the complainant to the responsible authority with jurisdiction.

3.3 In cases where the City is one of multiple responsible authorities, the City
will consider the matter to the extent that its jurisdiction applies.

3.4 Examples of jurisdiction for compliance matters is detailed below:

(@) The Western Australian Planning Commission is responsible for
compliance matters on land reserved under the Metropolitan Region
Scheme.

(b) Depending on the nature of the compliance matter, the Western
Australian Planning Commission and/or the City may be responsible for
compliance matters related to applications determined under Part 17 of
the PD Act.

(c) The Metropolitan Redevelopment Authority (DevelopmentWA) is
responsible for compliance matters on land in redevelopment areas
declared under the Metropolitan Redevelopment Authority Act 2011.

Manner and Form of Complaint

4.1  Complaints are required to be submitted to the City in accordance with
Appendix A.

4.2  The City may not respond to anonymous complaints as the validity of the
complaint may not be verifiable.

4.3 The City will not release complaint particulars without the consent of the
complainant or unless the City is compelled to do so.

44 Where a complaint is received by the City in a manner and form which
does not comply with Appendix A of this policy, the City may elect to take
no further action in respect of the complaint.

4.5 Complainants will be notified of the progress of compliance matters at the
following stages:

(a) Upon receipt of a complaint to advise that the City is investigating the
matter; and

(b) At the conclusion of the investigation to advise that investigation has
been finalised.

The City may provide additional notice where it is considered appropriate.

However, the City is not obliged to provide further notice than that specified

in clause 4.5 (a) and (b).

4.6 The City may investigate compliance matters and undertake compliance



action in accordance with this policy without receipt of a complaint.

5.0 Compliance Action
The City may determine not to undertake compliance action in the following

5.1

5.2

circumstances:

(a) The matter is considered uncertain, trivial or insignificant; and/or

(b) The matter has been in existence for a substantial period of time with no
apparent impact on the amenity of adjoining properties, the streetscape,
or the locality; and/or;

(c) The complaint relates to a matter that is determined to be frivolous or
vexatious in nature; and/or

(d) Any other matter considered to be relevant by the City.

Where a compliance matter is identified, the City may determine to take one
or more of the following options listed in table below.

Compliance Action

Description

Written Notice

The City may issue a written notice requesting
compliance at any time in relation to any compliance
matter.

A written notice does not comprise a Direction Notice
under the PD Act.

Planning
Infringement Notice
(PIN)

A PIN must be issued within six (6) months of the City
determining that an offence has occurred, as
required by the PD Act. Separate PINs may be
issued on multiple occasions.

Direction Notice

Where the compliance matter relates to an
unauthorised use, a Direction Notice may be given to
the landowner or alleged offender, seeking cessation
of the use, or directing other measures to be taken,
within a specified time period under section 214(2) of
the PD Act.

Where the compliance matter relates to unauthorised
built development, a Direction Notice may be given
to the landowner or alleged offender seeking them to
undertake works, or directing other remedial
measures to be taken, as required to rectify the
matter with regard to section 214(3) of the PD Act.

Prosecution

Where an unauthorised development or use has
occurred, or has occurred contrary to a development
approval, the City may commence a prosecution
under section 218 of the PD Act, irrespective of
whether the City has previously given a written
notice, a Direction Notice, a PIN, or any other
warning.

5.3 When determining whether to commence a prosecution, the City may have

regard to any matter relevant to that decision, including but not limited to:
(a) The nature and circumstances of the alleged offence.

(b) The permanence or reversibility of the alleged offence.

(c) The scale and impact of the alleged offence.



(d) Whether the alleged offence is flagrant or inadvertent.

(e) Whether the alleged offence was commercial in nature.

(f) Whether any previous warnings or similar compliance action have been
taken in respect of the offence.

(g) Whether the alleged offender has carried out any similar previous
breaches.

(h) Whether there is a need for general deterrence for alleged offences of
that kind.

5.4 The City may extend the time for response to or compliance with any
compliance matter, where in the opinion of the City there has been a genuine
attempt by the alleged offender to address the non-compliance.

6.0 Discretionary Criteria
6.1 The City may have regard to any of the following criteria in taking any
compliance action:

(a) Whether it is in the public interest of the proper and orderly development
and use of land that the applicable law(s) should generally be complied
with.

(b) The impact of the contravention of the law on the affected locality and
environment. This includes consideration of whether the breach
complained of is purely technical in nature, which is unnoticeable other
than to a person well versed in the relevant law; and

(c) The factual circumstances in which the contravention of the law took
place.

(d) The time which has elapsed since development was undertaken in
contravention of the law.

(e) The expense and inconvenience which would be involved in remedying
the contravention of the law.

(f) The extent of amenity impact the contravention may have on adjoining
properties and the locality. This may include consideration of whether the
unauthorised development is of lesser impact to the streetscape and/or
adjoining properties than a development that would otherwise be
compliant with the planning framework.

(g) Whether the planning framework at the time that the development was
undertaken was more onerous or prescriptive in its requirements than the
planning framework that exists at the time of investigation of the
compliance matter.

(h) Any other matter considered to be relevant by the City.



Appendix A — Complaint Details
Complaints are required to be submitted to the City through the City’s online system,
via electronic mail or in hardcopy. Complaints need to include specific details of the
compliance matter to be investigated, including:
(a) The complainant’s name, property address and preferred contact details;
(b) The property address where the alleged compliance matter has occurred;
(c) How the compliance matter is affecting the complainant; and
(d) All relevant details of the compliance matter, including the following where
applicable:
i. The dates and times the compliance matter has occurred; and
ii. Evidence such as photographs/video of the compliance matter; and
iii. Where the complaint relates to an activity or use, information such
as time and frequency of the use; and
iv. Whether the complainant is willing to give evidence in Court or
Tribunal proceedings, if required.



